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LI PEZ, Circuit Judge. After resigning because of his

enpl oyer' s failure to accommodat e hi s back condi ti on, Lutgardo Acevedo
Lépez sued the Police Departnent of Puerto Rico, allegingdisability
di scri m nati on under the Anericans with Di sabilities Act (ADA), 42
U S.C 88 12101-12771, and Puerto Ricolaw, 31 P. R Laws Ann. § 1541.
Specifically, Acevedo sued under Title | of the ADA, which authori zes
noney danages for illegal enpl oynent actions.! The statute prohibits
di scrim nation agai nst qualifiedindividuals w th disabilities who can
performthe essential functions of ajob, with or without reasonabl e
accommodati on. See 42 U.S.C. § 12112(a). The protection covers the
hiring, pronotion, or discharge of enpl oyees, as well as enpl oyee
conpensati on, occupational training, and other terns, conditions and
privileges of enploynment. See id.

On Decenber 6, 1999, the district court granted sumary
j udgnment agai nst Acevedo, di sm ssing the ADAcl ai mwi th prejudice, and

t he pendant Puerto Rico |l awcl ai ns wi t hout prejudi ce. See Acevedo-

Lopez v. Police Dep't of Puerto Rico, 81 F. Supp. 2d 293, 297 (D. P. R
1999). The court found that Acevedo had failed to establish aprim

faci e case of disability discrimnation, concludi ng that he di d not

1 The statute prohibits discrimnation against qualified
i ndi vidual s with disabilities who can performthe essential functions
of ajob, with or without reasonabl e accommbdati on. See 42 U.S.C. §
12112(a). The protection covers the hiring, pronotion, or di scharge of
enpl oyees, as wel | as enpl oyee conpensati on, occupati onal training, and
other terns, conditions and privileges of enploynent. See id.
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have a disability within the meani ng of the Act, see Bragdon v. Abbott,

524 U. S. 624 (1998), because the all eged major Iife activity that was
i npaired, driving, "is sinply not on par with those basic, essenti al
human functions that are within the contenplation of the ADA."

Acevedo-Lo6pez, 81 F. Supp. 2d at 297. We affirmthe district court's

summary judgrment ruling onadifferent ground -- Puerto Rico's El eventh
Amendnment immunity fromsuit for noney damages under the ADA.
l.

Acevedo Lopez commenced service inthe Puerto Rico police
departnent in April 1993. In Cctober 1994, Acevedo hurt his back while
maki ng an arrest, whichresultedin adiagnosis of spondylolysis, a
condi ti on causi ng pai n, inflamrati on, spasns and stiffness inthe |l ower
back. Al though he was treated for his injury and returned to work, he
rel apsed i n 1997 and sought medi cal treatnment. Acevedo stopped wor ki ng
fromNovenber 13, 1997 to June 10, 1998, when a state i nsurance fund
physi cian found himto be in good condition once again.

VWhen Acevedo reported back to work, he notifiedthe police
departnment that his disability prevented hi mfromtraveling | ong
di stances by car. Acevedo requested transfer to a precinct closer to
hi s home near Moca (a sim | ar reassi gnment request had been granted in
1994). Nonet hel ess, the police departnent assi gned Acevedo t o Areci bo,
whi ch i s about one hour by car fromhi s hone. Because Acevedo felt he

could not make this comute wi t hout di sconfort, he submtted his
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resi gnati on on June 12, 1998. Six nont hs after Acevedo' s resignati on,
the state i nsurance fund i ssued acertificate stating that Acevedo
shoul d avoid | ong trips due to his back condition. He filed this
[ awsuit on March 26, 1999.

.

El event h Anendnent i mmuni ty can be rai sed at any ti me because

of itsjurisdictional inplications. See Pennhurst State Sch. & Hosp.

v. Hal derman, 465 U. S. 89, 99 n.8 (1984). Inthe appeal tothis court,
t he Pol i ce Depart nent of Puerto Ri co raisedthe El event h Amendnment
immunity i ssue for the first time. See U S. Const. Anend. XlI. The
police departnment is an entity of the Commopnweal t h of Puerto Ri co.
"Puerto Rico, despite thelack of formal statehood, enjoys the shelter

of the El eventh Amendnment in all respects.” Ramrez v. Puerto Rico

Fire Service, 715 F. 2d 694, 697 (1st Cir. 1983); see al so Fi gueroa-

Rodri guez v. Agqui no, 863 F. 2d 1037, 1044 (1st G r. 1988). Recogni zi ng

t hat the i ssue of whet her a state coul d be sued by an i ndi vi dual for
damages under t he ADA was before t he Suprene Court, we i ssued an order
on Decenber 18, 2000, foll owi ng oral arguments, stayingthe case unti l
a deci sion was rendered.

The Suprenme Court deci dedUniversity of Al abana Board of

Trustees v. Garrett, 121 S.Ct. 955 (2001), on February 21, 2001,

hol ding that suits infederal court by state enpl oyees to recover noney

damages for astate's non-conpliancewith Title |l of the ADAare barred
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by t he El event h Anendnent. It reached this concl usion by invalidating
t he abrogation of the states' i munity by Congress pursuant to 8 5 of
the Fourteenth Amendment. See id. at 967-68.

Inthe wake of Garrett, we directed the parties to submt
suppl enmental briefs assessingits inpactonthis case. The police
department asserts that the Suprene Court' s rulingbars "[p]laintiff-
appellant's claimthat the Puerto Rico Police Department did not
accommodat e his al |l eged disability” under Title | of the ADA and t hat
the district court's dism ssal of the suit nust be affirnmed. Acevedo
argues that his suit survives because, based on t he Commonweal th' s own
disability discrimnation|aw, Law 44, Puerto Rico has waived its
immunity fromsuit under the ADA.

"The Court has hel d that, absent wai ver by the State or valid
congressi onal override, the El event h Anrendnent bars a damages acti on

against a Statein federal court."” Kentucky v. Graham 473 U. S. 159,

169 (1985). Thetest for findingthat a state has waivedits El eventh

Amendnment inmmunity i s a stringent one. See Atascadero State Hosp. v.

Scanlon, 473 U. S. 234, 241 (1985). Astate's consent tosuit inthe
f ederal courts nust be "unequi vocal | y expressed."” Pennhurst, 465 U. S.
at 99. It nust be "stated by the nost express | anguage or by such
overwhelmnginplications fromthetext as[wll] | eave no roomfor any

ot her reasonabl e construction." Edel man v. Jordan, 415 U. S. 651, 673

(1974) (quotations omtted). Furthernmore, "in order for a state

-6-



statute or constitutional provisionto constitute awaiver of El eventh
Amendnment i mmunity, it nmust specify the state'sintentionto subject

itself to suit in federal court." Atascadero, 473 U. S. at 241.

Adventheserigidrequirenents, we are not renotel y persuaded
t hat Law 44 of Puerto Rico, codified at 1 P. R Laws Ann. 8§ 501, et.
seq., constitutes a wai ver of El eventh Amendnent i mmunity fromsuit
under the ADA. VWile the Commonwealth prohibits enploynment
di scrimnationonthe basis of disabilityinasimlar fashion as the
ADA, thereis no specific |anguage indicatingthat Puerto Ri cointends
to make itself subject to damages suits in federal court for
di sability-based enpl oynent di scrim nation. Because Congress di d not
have valid authority to abrogate the states' immunity and because
Puerto Ri co has not wai ved its claimto El event h Anendnent i muni ty,
the Titl el ADAcl ai mfor enpl oynent di scrim nation agai nst the Police
Departnment of Puerto Rico cannot survive.

.

Thi s suit included acti ons agai nst three officers of the
Puerto Rico Police Departnment intheir personal, as well as official,
capacities. However, the basis for this personal capacity cl ai mwas
never articulatedinthe plaintiff's briefs, at oral argunent, or in
hi s suppl emental brief filed after Garrett. Because this personal
capacity clai mis conpl etely undevel oped, we wi || not consider it. See

United States v. Zannino, 895 F.2d 1, 17 (1st Cir. 1990) ("[I] ssues
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adverted to i n a perfunctory nmanner, unacconpani ed by sone effort at
devel oped argunent ati on, are deened wai ved.") W sinply note that we
have not resol ved t he questi on of whet her personal capacity suits can
be sust ai ned under the ADA. However, several other circuit courts and
threedistrict courtswithinthis circuit have held "that individuals

are not subject tosuit under [] the ADA." See Quironv. L.N Violette

0., Inc., 897 F. Supp. 18, 19 (D. Me. 1995); Vicenty Martel |l v. Estado

Li bre Asoci ado de P.R., 48 F. Supp. 2d 81, 87 (D.P.R 1999); Mller v.

CBC Conpani es, Inc., 908 F. Supp. 1054, 1065 (D.N. H. 1995); see al so

Butler v. City of Prairie Village, 172 F. 3d 736, 744 (10th Gr. 1999);

EEOC v. AIC Security Investigations, 55 F.3d 1276, 1282 (7th Cir.

1995) .
|V

For the reasons stated, we affirmthe district court's grant
of summary judgnent and its di sm ssal of Acevedo' s ADA cl ai magai nst

the Police Departnent of Puerto Rico.

Affirned.



